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OF COUNSEL:

JAMES R. HOBSON
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Via Hand Delivery

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Re: Ex Parte Presentations in WT Docket No.,?9-21 yand CC Docket No. 96-98

Dear Ms. Salas:

Pursuant to 47 C.F.R. § 1.1206, the Real Access Alliance, through undersigned counsel,
submits this original and three copies ofa letter disclosing an oral ex parte presentation in the
above-captioned proceedings.

On September 6, 2000, the following representatives ofthe Real Access Alliance met with
Commissioner Ness and Mark Schneider.

James Arbury
Anna Chason
Jeanne McGlynn Delgado
Tony Edwards
Gerard Lavery Lederer
Bruce Lundegren
Roger Platt

National MultiRousing Council and National Apartment Association
National Association ofReal Estate Investment Trusts
National Association ofRealtors
National Association ofReal Estate Investment Trusts
Building Owners and Managers Association, International
National Association of Rome Builders
Real Estate Roundtable
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Reba Raffaelli
Steven Wechsler

Nicholas P. Miller
Matthew C. Ames
Steven Rosenthal
Kathleen Wallman

National Association ofIndustrial and Office Properties
National Association of Real Estate Investment Trusts

Miller & VanEaton, P.L.L.C.

Miller & Van Eaton, P.L.L.C.

Cooper Carvin & Rosenthal, P.L.L.C.

Wallman Strategic Consulting, L.L.C.

The Real Access Alliance representativesengaged in a debate with representatives ofthe
Smart Buildings Policy Project. The Alliance representatives argued that Commission action in this
proceeding is unnecessary because the market is working; that the Commission does not have the
jurisdiction or statutory authority to regulate in this area; and that any mandatory access regulations
would result in an unconstitutional taking. In addition, Mr. Schneider was given a copy ofthe
attached Senate committee report.

Please contact the undersigned with any questions.

Very truly yours,

By

Miller & Van Eaton, P.L. e.

)

cc: Hon. Susan Ness
Mark Schneider

73N'O'MCt\00635.DOC
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No. 95-580
-95uI CONGRESS }

1st Session
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SENATE

Calendar No. 534
{

'COMMUNICATIONS ACT AMENDMENTS-PENALITIES AND FORFEIT­
. URES AUTHORITY AND REGULATION OF CABLE TELEVISION POLE

ATTACHMENTS BY THE FEDERAL COMMUNICATIONS COMMISSION

NOV;;MFER 2 (Legislative day, ::\'OVEMBER 1), 1977.---Drdered to be printed

Mr. HOLLINGS, from the Committee on Commerce, Science, and
Transportat.ion Sl1 bmitt.ed the following

REPOR.T

[To accompany S. 1547J

The Committee on Commerce, Science, find Transportation, to which
was referred the bill (S. 1547) to amend the Communications Act of
1934, as amended, with respect to penalties and forfeitures, and to au­
thorize the Federal Communications Commission to regulate pole at­
';tachments, and for other pnrp06es, having considered the same, reports
-favorably thereon with amendment.s and recommends that the bill as
-amended do pass.

SUMMARY AND PURPOSE

~ _ The bill (S.1547) serves t.wo purposes:
., (1) To unify, simplify, llI1d enlarge the scope of the forfeiture
provisions of the Communications Act of 1934; and

_._ (2) To establish jurisdiction within the Federal Communications
Commission (FCC) to regulate the provision by utilities to cable tele­
vision systems of space on utility poles, duds, conduit.s, or other rights­
of-way owned or controlled by those utilities.

PENALTIES AND FORFEITURES

I S. 1547, as reported, would unify and simplify the forfeiture provi­
sions in the Communieatlons Act of 193-1, enlarge their scope to cover

. all persons subject to the act, provide more practical limitations pe­
:riods and more effective deterrent levels of forfeiture authority, and
would generally afford the Federal Communications Commission
greater flexibility in the enforcement of the Communications Act and
rules and ret,'Uliltions promulgated thereunder.
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FORFEITURES

The FCC has long hacl forfeiture authority over common carriers
a.nd maritime radio stations. The FCC was given forfeiture authority
over broadcasters in 1960. Section 503 (b) of the Communications Act
of 1934 Wu.s added to make broadcast licensees subject to some "middle
ground" remedy other than license revocation (74 Stat. S89-Public
Law 86-752, Sept. 13,1960). In 1962, section 510 (76 Stat. G8-Public
Law 87-448, :May 11, 1962) 'vas added to permit the Commission to
impose forfeitures on nonbroadcast radio licensees for certain specific
kinds of misconduct.

The Federal Communications Commission has testified to the com·
mittee that its existing forfeiture authority is inadequate to enforce
effectively the Communications Act of 1934 in three principal respects:

(1) Not everyone now subject to the act is subject to forfeiture
~~uthority;

(2) The limitations period ,vithin which a notice of liability must
be issued is unrealistic in light of the necessary preliminury field in­
vestigations required; and

(3) The maximum amount of forfeiture::; permitted for single and
multiple violations is unrealistically low to be an effecti"e deterrent
for highly profitable communications entities or to provide' sufficient
penalty to wnnant the Attorney General's 01' the v[triou::; U.S. district.
attorneys' attention for prosecuting forfeitures within the Federul dis-
trict courts.

The Commission flrgues that certain pl'oceclural requirements con-
tained in existing forfeiture provisions compel misallocation of Com­
mission assets and prevent the FCC from getting full benefit of
extremely limited FCC field resources in the Commission's effort to
encourage individuals to comply fully with the Conununications Act of
.1934. In this connection the Commission notes that there are now ove:r
11 million authorizations in the safety and special radio services­
under which falls the citizens band radio service-nlollr.

BACKGROUND AND NEED

S. 1547 was introduced by Senator Hollings on May 17, 1977. The
committee held hearings on the bill on June 23 and 24,1977. Additional
written submissions were received from, interested parties. who ex­
pressed their views on the bill in its form as introduC€d, on a study of
pole attachment problems of the Commission's Office of Plans and
Policy, and on alternative pole attachment legislation suggested by the
FCC's Common CllITier Bureau- That portion of S. 1547 rebting to
forfeiture authority is identical to S. 2343, W hicll the Senate passed in
June 1976 during the 94th Congress,

The jurisdictional restrictions of section 2(b)of the ad (47 U.S.C.
. 152 (b)) are modified to pennit the FCC to regulate practioes of intra­
. state communications common carriers .as they relate to pole attach·
ments. Utilities owned bv the several State.'3 or their political subdivi·
sions, and utilities owned by the Ferleral Government, are exempt from
FCC pole1ittRchment reg111ation. In like manner, the provisions of
S. 154~ do not apply to any cooperati \'e electric or telephone utility, or
any I'allroad.

POLE ATTAClnfEKT REGULATION

The Communications Act of 1934 now imposes monetary civil pen-­
.a.1ties on certain individuals who fail ro comply with the Commun1cs.i,
;tiona Aot, FCC regulations, or related matters. These civiUiabilitiea:
include the forfeiture provisions in section 50S-{ b) (relatingtot~­
broadcast services) and section 510 (applicable to nonbroadcast radi_~
stations). S. 1547 would enlarge the scope of forfeiture liability under-,
tllese sections to cover other persons subject to tile Communications.
Act-such as cable television systems, users of experimental or medi. :
cal equipment emitting electromagnetic radiation, persons operat~
without a valid radio station or operator's license, and some cornmum·
cations equipment manufacturers.

S. 1547, as reported, would make three alterations in the existing: ­
forfeiture provisions. First, it would ext€nd the limitations period.
within which notices of liability must be issued: for persons not previ­
ously subject to forfeiture liability, 1 year; for nonbroadcast licensees,.
from the present 90 davs to 1 veal'; and for broadcast licensees, from
the present 1 year to I'year or: the C11ITent license term, whichever is.
longer, not to exceed 3 veal's. Second. the maximum forfeiture that
could be imposed for a sIngle violation would be raised to $2,000; for­
multiple violations, within any single notice of liability, $20,000 for II

common carrier, broadcast llcensee, or cable system operator, and.
$5,000 in the case of all other persons. Third, the bill would authorize
the Commission to mitigate or remit common carrier forfeitures in the
same way as it now may with respect to all other forfeitmes. Further·
more. the, Commission would be gwen its choice of using the traditiona~

"show cause" procedure for imposing a forfeiture or alternatively
holding an adjudicatorY hearing under section 554 of the Administra~
tive Proced nre Act. •
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f(,l'in~ ",il h the right of l1ollsuhscril)('!,s to tile' quil'! cnjoy­
!I1cnt of theiJ' 0\\'11 radio alld t(']('\'ision J('cc~rtion, Alld, lJnlike
I ill' ~('I'\'icl' a systl'nl 11l0ridl's to its 0\\'1\ sul,si'ribcJ's, t1lerc Ul'i'
Jl'll",if :11 I.\', 1l1:J1'](('(pl:Jcr, illCl'Jltives fOl' sllch lralulge to be
rrpflll'i'd, The illdi\'idllfll sll1JjC'ct to the' interfl'l'e]H'C Illay haH
no idl'fI tJ!1t t]](· pOOl' 'lllalit \' pic(\lJ'(' 1](' le('cj\'rs is nIJy!hin~
othc'r thall thl~ I'l'slllt of ])at'llral propflgatio]) (]imcllllies :J11l1
gClwrfll radio noise, Whill' t herl' mil} \V(~\l I)c cll1l1e' opera(ors
in rlll'a1 areas :Jlld backwoods hills nllc] hollows \dwse rnl]i:\­
tion SCCIII" nt this (jill(' to calise no illjury to anyonr, we sec no
»J':JdiC:J1 wav of dif1'I'l'l'lltifltill" in thr l'Illes ])et\\'el'n this Illi­
!\oJ'ilv find ti'II' lIl:Jjol'ity of cabl~ o]l(,),fltions w!lose ]eak:tge has
a poLent i:11 for cr('nt ing n'ul l'<.'cl'l'tion pl'oulellls.

TIl(' F[,C's j1rl',srnt rllfor('rJnl'l\t jools of C'('II.Se find c11'si,st fln(ll'l'I'oc'fI­
1iOIl of CI'l'tili,':ltI'S of l'ollq)lial\('I' :1]'(' totll1h' il\fldrqllllll' in tl\(, (':11,lr
!I']I'I'j"jOll [1]'('11. Tlip fnd('ilnrC' :dll'rllllti\'i' is l'>'>'l'lIti:li, '1'1)(' pnlp0':;1' of
S. l;,~JI, fI" l'('l'0l'!pd, is to trellt all p:l1ti('s snlljl'et to the COllllllnni('(l­
tiolls ,\ct rqnitall]Y :11\0 fairly nnc1 is not exclnsively aillH'll at C.\TY,
,A 11:'0' e'.;c('pl ion fol' CATV won]l] work gl'ellt 111\fnil'l1rSs on othrl' in­
<1n~ll'ips \\'hil'li :LI'(' lP::;o; likelv than cnble ope1'll101''' to hc ffll11ilifll' \"ith
F('(' 1'I11('s find rl';;nlalio!1s 'hilt fire !1('\'('rthl'less snhj0et to fort'E'itnre
lInthorih',

'1'11 t' C'()ll)ll \i(t (,P lIotrs 1hat S. 1.")..J. 7, [1S l'eporit'lL is prospecti \'l' in its cf­
1"'('( i"I!' ,,:11)11' o1'f'1'lItors. SI'l'iion 7 of thl~ ],ill, :1" rrl'0ltc!1 by tlw ('0111­
111111('1'. Sl>i,(,jlil'ally pl'ovi,]ps that al'y ad 01' olllissiOIJ wllil'11 ()('l'IIIS pl'iol'
10 1111' 1'\11'1: t i\' (' <l lit" 0 f t Ii is a(' t s 1IfI II i J 11'111' I ial,i I i I V III \( In 1he p 1'0 \ is ion s
"f C'xi,,,tilJ!.; fod'(·ifn)'p 11II(hority as 1111'11 ill ('fred. Th(~]'('fof'(', (:11,]1'
l'pt'J':J!o)'s wil1llot I,l' sl1lljpC't. n,t'ro:\clivc!v to iJl('T'C'IIS('I] fo!'feitlll'I'S 1'01'

\'i,)1ntjollS which occn1l'e';l pJ'ior to the eJ1'c'l,ti\'e clatr of ::;, 1ii47,

]'(ILE .\·I"I',\l'lnn:N'1' HF,lt'L\'I'lI1X

]f j" !h(~
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Owil\" to a. variety of inetOl'S, incJ\I[Jing ehvironllJrn(al 01 zonill g re­
strictiol~ and the costs of erectin" separate CAT";' poll's 01' elltll'wh­
ilJlr CATV cables 1II11]('I'''I'OllIHl, there is often no p),lIctiCHlllltl'1'lIlit ive
tO~1 CATV system orer~tor except to utilize available Spll(,C OJll'.\i~t­
ing poles, 'flip llUlllbcl' ofJ)oles 0, wllecl or contl'OllecllJy c:tlJle COl Il]l 1I II II'S

is insiO'llificallt, estimate to be less than 10,000, as cOlnparrd to I he
ovrl' 10 millionutility-ownecl 01' controlled poles to which CATV lilies
nrc nttnchecl. . ,

SllaJ'ing a1'J'flngelllcnts lllin~II,lizp Ullnecrssnt'.v ancl co:-,tly dllplil::ll il\n
of plant fot' all pole' IIS('1'5, UtJlltll'S as well as C'a~>1Y,cOln]l~nl('S, );('1 !'I­

t1JI~1eSS, po]r attadl!llent agrel'lnrnt~ ,L)rtwcrlt IItl1ltles Whll,ll 01\'1,1 :llld
Ilwildaill ]lole ]iIlCS, alld caull' tell'vlSIOll systellis \l'lllch lcast' Illall:II,le
spacc have <rcnC'rnted consideraule dchflte. ('rJl1t1ict nl'ises, Ulldt'l'SI alld­
al']\" fr01l1 ~jfol'ls 1>y ('aell type of fil'lfl to minimizc its Slllll'(' oj' Ille
tol:'!] Ji'.;('d ('osls of joilltly used faeilitil's, Of tIle IllOJ'e tll:ul I() Illilllllll
poll'S Oil \\'111ell cabk OpCI'lI({)I'S ll'ase space, {ew('l' Ullin hal f \11'1' ('1111_

trol)ell by t(.]ephon(' cOlJlpunirs, wllile ::>3 PCl'CPl\t nre eontl'o]I('11 hy
P°\\'lT utiJitirs, puhlic find pl'ivate. Most CATV systems Ira"c SI';I\,('
fr011l more than Oll(' utility, All estililated 72 pel'cent of all c\lld,. '\'s­

tl'II1S ]rflS!; polC' spnce frO!ll Be1\ Tl'lrphonr 0pl'rating COllljJllllirs, :11'_
proxima.tcly (is pelTent havr a.gl'rrm'~nts with invcs(or-o\I'II('d PO\\ "I'

('Olllpllllies, all n(]ditionfll 21 ]lel'crnt. leasc space fl'OlI1 illdl'!H'ntl"II(
Il']rp)J[)lw cOlllpanies, while 10 p('l'crnt, Iltt.ach to roles O\\'It('d Ii,\' J: 1-:.\
(,oOp('l'atil'rs Ill\d H 1)(>l'cenl 1I('l!lIil'e spac<' frOI11 lItilitil'~ U\\!Il'rI 1,\'
1I111llil'ipillil ips.

1)11(\ (0 fhl' lOI'HI IIlollpoly ill O\\'I1('I',..,I,ip 01' cOlltl'ol of pol,'s III ",Iii. II
cllldn syst<'1lJ opel'lltors, Ollt of lIel'pssity 01' IIIlSill(\sS ('OIl\'('lIjPIH'P, 11111"1
III tacll 111('il' distl'illll't iOIl fncilitil'S, it is ('olltellded 1I111t tliP Iiti I if ih ,'11_
joy a. sllpel'ioJ' IJarg'ainillg position ovrl' CATV SystpllIS ill 1I('gol iflt illg
the ratl's, tC'I'IilS and conditIOns for pole nttachments.1t hus I){'('II :IIII'~I'rI
II,\' 1'('pl'rSl'lItlltivl's of fhl' cnblp te]rvision incJllstry that SOIl1l' lit ilil i,'"
hare ablls('d their sllpel'ior ua.rgaining positioll by delllnnding f'xOllli­
tallt r!;nlnl fec's nnd othl'r unfair trnns in rctllrn for th!; right, fo 1(':1"1'
!,olp SpflC'C'. C:ddl' 0)lc\'[l(ors, it is rlnil11p(l. nl'(~ ,'ol11!wllrd to ('oll('edp 10
(Ill'sl' dl'lIl:JJlds lll1d"I' dlll'l'SS. '1'111' COllllllissioll\ Ollic!; of J>J:III<; :111,1
Policy, ill Il stail' ]'('P0l't rrhoasl'l! ill Allgnst 1Di7, cOlIl'llld,'d t!J:11,
''In]lthongh t]le 1'I2.asonn]Jlelle,"s of C1ll'rellt poll' attaclllTIC'nt rl1tes 1'('­
11111 illS, 0])1'11 ,to '1\lestion, public \It ilit.ies by vil'tlle of tlH'il' si7.e 111)11
<,xl'lllsive ('ont!'o] O\'el' ar'prss to poll' Jim's, ar(' 1Jn'lIIPstiollftl,lv in 11 j)o"i­
lio!l (0 I'x(r:ld JIIOIIOpol;. I'ents hom caJ.,]r, TV svst.rms in thr forlll o(
unl'l'asollllbly high po!c'nttaclllnent I'Htes" (pnO'(~ 3..J.),

The committee l'(:,ceivel1 testimony tll[1t till' illtrodlll'tion of bro:ll1,
hnlHI l':dl1r sC'l'vi('('s 111I1y posp It ('()l1'q)('t i1 in' thrl'flt to tell~pllon(' POIII­
pllllips, IIl1dl hili thl' ]10)1' nlta('hllll'llt' pl'ndil'C's of 'p]epholll' ('OIII!,fll1i('s
"011111, if 111\1:)II'('1«-d, 11I'I'st'nL ]'I'alisti(' dnn~:l'l'S of l'Olllpl'titil'I' 1'l'stl':lilll
ill t1l<, l'lllll1'('. Tlw Commission ]J:1S in\'estigat0cl tile comret itiv0 int('I'­
l'I'lnLiOllships of tckplJone and cal,le cOliqmnirs in Val'il)l1S Pl'oc('l'din'.!s
rnd contl'xls, flnd has tflkpn action to curtnil potcntial aliticollllwi i­
ti\'() prnetices in s('vem1 instanC'('s, (Sre for eXfllllpk, Common ('rrr7'I(')'
7'm7'tTs f01' C,1 TV Sysff?77IS, 4 F['C :2c1 2!)i (1~)(;r.) ; (Jel1ern! 7'e7qlum('
(In, of Cl r7ilOl'nil1, 1:J, FCC 2d 448, af'd. 41:) F, 2(] 3DO D,C, C;il'. ('Pd.
d,'nil'd. ;HJn 1T,~, RRR (10r.D). SrI' also, (fenr'1'a7 Tr.!f?!)llOl1r' Co. of the
SOIlIli1ccst \'. United Statf?s, 4-1D F. 2cl84G, 8Gi (Gl1l cir,lD71),) .
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'I'll r pol r :1 tt:l (' Ii II\rl1 t pol ic ies n1\\1 prn ct icrs of util it il'S ow !lingar CO!l­
tluJling" poll's :1]'(' gPIIC'rnlly IIllrpgulatC'tl at (hr present time. CUITC'ntly
onl.v OIl(' Sla(p--ConllPdicut-aelulllly regulatrs pole. attachment ar­
l:lng('IIII'nts, whilr in another eight States, l'l'gulatOl'y authority ap­
p:m'lIth' ('xists Illit lias not I)('en exen:isPd-Cnlifol'llia, Hawaii,
l\n:l<b'. ~\h';];:I, Hllodp 1s1:lnd. Vr'l'lI\ont. Nl',," .Tpl'sev. alld Ncw YOlk
l\c('ol'ding to a. rC'erlit sun'ry ('olllllldpd I,v the (:(;I'lllIission's CrL!J]e
Tr!pvision 1I1m'au, ('lIfitll'd' "('ah]p 'I'pkl:isioll l'ok AttnplilnPllt­
St:Jtp Law :11H] Court ('asps," vcry fl'w St:ltps Ii:t\'l' sj)('eillc statlltor'y
pilll'jsioliS go\'rl'l\ing attacltlilents to utility poles. Only Jr) States,
illt'luding till' District of Colllilibin, nppral' to ha\'e enacted statutory
authority \I hich nwy be of suflicipnt brcnlHh to pl'rlilit regulation bv
nll ilppropl'iate Stnte body.

Jl:H1S0!C'l'1O:-LIL B.ISIS Fm: FCC HI·:nULA'I'IU]';'

:\[orro\'rl'. tll(' FcclrJ'fl1 Conllllliniciltioll" Cornmis"ion 11as recelltly
(ll'ei,l,'d j ll[t! it llns no '11risdictio11 1111(}(')' I.hl' COIIlIll11l1ications Act of
1:1:~1, a" 11II1r'II( ('I , to ]"('g111:ltl']>O l' attaclll11('l1t alld COlldllit ]'rIJt:tl f1.1'­
l[1II!!I'JII"l1l~ L(,I \\"('('Il CATV systr!l1" all(l l1ol1t('!rop1Joll(' or tr'll'phonl'
lltilities. (('(/I;f()l'll;(~ IT'l1fn' and Trlp!lllOnp Co" rt !II" 40 RH. 2tl
41!) 11!lii),) This decisio11 ,,'as the resll1t of 01'('1']() y('[lrs of proccpd­
il1~s in wlli"ll tllr ('m1111lissioll ('xII!l1illl'd the l'Xtl'IJt 1111(1 11[11111'P of its
jll']'i~dict ion onr C.\TV polc nttaell1nrllts. TIll' COII\!l1ission's drcision
llotrd th:1L while the COll1l1lllnicntiolls Act confl:JTrdllpon it expansive
po\\"('r" to rr'~~111ntr nll fornls of plpctrical C0ll1lll11nication, wheth('r by
te]pjihone, t"]('graph, cable 01' radio, CATV pol,' athlchmrnt f1.rrange­
mr11t" do not constitute "col1llllunication h,v wirc or l'nl1io," and are
thns bl'yond the scope of FCC ftuthority. The Commission rensonecl:

Th(' r:let that ca Llc opcr:ltOI'S lin\'(' f011lld ill-pl:Il'(' faci1it i('s
('()II\'I'lIi"1I1. O!' ('1'('11 nc('('ssnl'\' for thpil' hIISilll'SS('" i,..; not slJili­
('iell!. hl"j" 1'01' findi,w 111:11' t hI' 11'asili'" or (1\lISC raciJil iI'S i,..;

':,)--\ \\'in' or rllllio l'0111IJ111nic[lt ion", I f Sill'll \~('I'e Ill(' ca,,(', w\, might
~(\ he c:tJJro(lllpon to !'('g"u1ntc nccp"s all(l Ch[ll'gPS for llSr of pnLlic

alld ]>1"I\'al\' roads Hnllrig'li1, or ways rS"';I'llfia1 1'01' tll[' laying"
()( ",in', or ('\'('n :I('('I'S::; :11111r('IILs for JII1(\,!I!l:t sill'.s,

1n nd(lilion thc Commission CO!II']\Hll,t1 tllat thl'l'e W:lS no 1'cason 10
"('pnl'nlp J'(,ooOlI1tion of t 1ll' plJl'c1y lrg-il] qn0sI.ioil of jl1risclietioll on the
IJllsis of w]lrlhcr the party owning 01' cont1'olling the polc ",ns a tele-
pllO,lll' or llolilc1rphon.l' C'ompany._ . .

1 Ill' ('OIll1l1J110C' br11e,'cs that S. 1!i41, fl.S 1'cportrll, \1'111 rcsolvc nns
jlJrisdictioJ1:l1 impasse, by ('J'C'ating within thl' FCC an administrative
{Ol'l1l1l ~Ol' 111e I'C'SOl11tio l1 of CATV role attacllments llisPl1tC'S and by
]lrOlll)ltlng till' srTcral Statrs, should thry wish to involve themselves
in tll1'S(' nl:lt((']'s. to clevr]op tlll'ir O'l\ll pbns hre of Fcdcral
]l1'0scJ'ipl iOlls.

Thl' ('()\l1lllittr(' hc,lil'\'l'S th:,! 1"c<1rl':1] illvol\'rl110llt ill pol<: nttnclllllcnt
nn:ln!.'.'('IlH'llfs "hnilld S('I'I'(' t,,'o spl't'ific, illl('!TI,I:11I'd 11l1I'pOSl's: To ('S­
1111dl,..;il 11 nll,,'illlni"l1l \\'1ll'1'I'!)\' 11111':1'11' pole III 1111,1 I II ll'll ( pl':l('til'I'S 1I111\'
('Ollll' 1111<1,,1' 1'('I'i,'w :11)(1 S:IIl('('ioll, :llld to 1Ilillillli/,I' 111(' ('ll'l'l'l of 1I1lillsi.
OJ' 1111}'('n"01l:1 hie polr :1 tt :lclI1l1('Jil pl':1cl ices on t1ll' ",jdC'[' dCl'elopnlcnt
of cllll]c telr'li,..;ion sC'l'\'i ..... (, to tlH' pll\!lic.
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The basic (lesign of S. 154.7, ns reported, is 10 empowrl' the. Fl'drrnl
COIl\lnl1niclllion" COlllmission to exercisc 1'cgu]ntory ovcrsight 0\'('1' the
a1'l'flllgl'lT1p,nts betwcrll ut.ilities and CATV systems in tillY cns(I \\hcl'l'
tho partir,s th(~mselves nrc nnablo to rcnch n. mutuully sfl.tisf!l<'\o~y

arrangl'lllcnt and where n. Statr 01' more 10CJl,1 rrgu1ntol'Y f(2t'11l11 JS
nnnvnil:thlr for rec;ol111ion of disputes betwecn these pnrties. S, 1."'47,
:lS ]'rpo1t('(1, aecomplishe.s this design ill thr most dil'Pcl and !Prtst
int l'1Jsivr. Illal1l1rl', Fl'lleml inyu1vcnwnt in pole nUnchlll(:nt,..; IIlatlcrs
",ill occur onlv where space on n. utility pole has been c1csigllfl.led :lnrl
i" nctually beIng used for commuruclltiollS service" by ,\'i l'e or r:1111c.
Thlls, regardless of whether the owner or COlltrol1er of file pole is an \
cntity engnging' in the provision of COllllnl1nicnti.ons s('n-i,'(' I?y "i IC, if
provision hfts been made for attnchment of \nrc COmmlltll(':lll11IIS a
COlllll1Unications nexu" is established sufIici(mt to justify, ill n iUl'i"rlic­
bonnl scnsc, tho intervention of the Commission. Th(~ undrrlving ('011­
cq)t of S, 1!in, as rrported, is to asslIre that thr comTlllll1ica(j'oll" "1':1 1'('

on utility poles, created ns a reslIlt of private ag1'eelllrnt 11I'tween n(lll­
!('lcp]lO!\l' companies llnd tc1C'phollr. cOl1lpallirs, or bd\\'C'('ll non!('l('­
pilOlll' C0111\):1I1i('s and ('able t('levi"ion COIIlj!flllirs, 1)0 11l1Hlll a1':liIaLk. :11
.i11St. :lllll l'r.ason:tlilc ratcs, :lnd ull(lcr just and rell"onnbll\ tCl111S all<1
conditions, to CATV systems,

S. Hi47 as rr JOlted sto IS short " cr tlll' JrOI'i"ion 1,,11'
S JllCC' to CAT wi!' or radio commll11ications" "'e or that 1".1,'0'
con"tltute "ill::;trulllrntahtirs, facilitips, a) Jnl'ntus." et (T rra Jlwi­
\len :\0 wIre COmml1l11Ca Ions (as used 111 sectIOn" II 0 t 10011111111­
lllcntJons Act. 47 0.8,C. 150(a)). Hmyenr, S. 1547, as rcported. d,Y''; ~
nxp.and thc Commission's authority over rntiti('s 1I0t ot. hl'l'I.\iSe Sid .jl'ct
to FCC jurisJiction (snch ns elect ric power com pan ics) nnd over 1'1:lt'­
ticcs of communicntions common carriers 110t otherwise sllhjrct to H'C
rl'gulation (principally tlJr intl'nstllt~ prnct.ices of intp)'stnfl' or inlrll-
stafo lr.]cj!lionc companies). This l'X Jansion ' e lJ!alol" ali-
i llor' T', ' .. , • 'ir('.lIlllscl'ibc( fin ( cxten 0 ar as is ne('('';''':II'\'
to Jl'l'Init the ;'OnlnllSSlOll 0 mvo ve itself in rt ran emenls 11 l'I't'llI~
the Jroyision of IlII 1 Y po lIcn. e to 1 'Sy"t('III~.
}:Vl'n In t 11S 1nsta]\l'p ,_ ..1 I, ns 1"l'port('d, dol'S not cont('n1]' 1\ (\ 11 ("111­
tilillilig r1il'('d in\'o!l·cllll'llI,IJ.'{ tlll\ COlIlllIissioll ill nIl eXIY poll' ;11­
t:tclJl1l1'nt :ll'l'[lllgrll\cl1ls, FCC ]'('glllatiol\ "'ill occllr ollly \\,111'11 a nl ilily
01' CATV SVSfl'1I1 im'okes tll(' po\\'crs con fe 1'1'('11by S. 1:d7, :IS report",!.
to JIl'tU' and l'l'<;01l'c cOllipaints IPlflting to tI\(\ rates, tl'rlllS. alld ('r)llrli­
tiolls of pole attachments. The Comlliissi01l is not empo\\'Pl'rd to pn'­
scribe )'[1tes, terms, and conditiolls for CATV pole nttnc1lJlwllts ~(,Il'

erftlly. It Illlly, hO\\"('\'er, issuc gnidelines to be IlsC'd ill dl'!prlliillillg
",l1('tl1('1' the rates, te1111s, nllcJ cOllditions for CATV pole all:lclllill'llls
are illst anllreasonnLle in any particlilar case,

JlJoreovrr, the Commission's jllrisdictiona1 renell extl'nrls on1.' I r)
thosn cntiti0s which pnrticipatc in the provision of COlnl1lllllicn! iOlls
sp:lce on ntilitv poles. ThIlS, nn rlectric powc]' company wlii(,J} OWIl'- (II.'

('on1rol" [L lItility polr w01l1 (11)(' slJ1Jjrct 10 FCC jllrisdietioll ollly i 1'1 \\ 0

l)Jr,'ollllil iOIlS Ill'(' 111l'!: (1) 111('. PO\\"Cl' company s)I[ln'" ih pole wil!' a
t('ll'pIIOIIl' ('()lllpfllly, 01' otller eOtrllllllll'lcntions C'1I1ity; and ('2) a (';11,/1,
tvll'I'jsioli sv~tl'lIl~h:lJ'('S tl1I' cOl1llllnnl('[ltions spave on tlie 11011' \I'(i II
tlll' tt']('p,]I<JI1? lltility 0]' othrr eonllliunicntions elltily. or O(,(,lIpil'S tJJ(~

eOllllllnlllc:ttJOns space alone. All electric J)OI\"('r cO!llj!nny Ol\'llill~~' or
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,~, 1:d7, ns 1'l'pol'l\'\l, lH'rll1its nllY Statr which l'\'gllhtes the rates,
(('I'Jl1''. alld ('ol1tlitiollS fOt, CATV pole nttflcllll1cnts to prepl1l)Jt the
FI,dl'1lll ('Ollillllillieatiolls COllll1li,ssjOll'S 1'<'glllatioll of poll' attnell­
JIIl'll1s 'Ill 1)]:11 :-;Ial<'. 'flil' COIIIJllitt(,(, cOllsidcrs tIll, JllaJtcl' of CATV
)lo/l' ntt:lc]II1I('llIs to 1)(' ('ss011ti:tlly local in n:tt1lrr, fllld thnt the variolls
:-;t:-ltr (1111) ]oc::1 n'~1I1:ltOl·.v l)()diC's ,YhiC'h rrglll:ttp, otller practices or
1t'it'p/I()I'" :11111 ('!l-t'll'ic ntil itit·s nrp Ill'tt\'r rlJ1lipPI'd to l'l'gll)atc CATV
)o!t- :ltllll'1I111('II1S. H\'g\llnt i01\ ShOllll] be ,,('sled witll thosl' P<'!'SOJIS n!'
:JUt'IIl'i"s l1\oq J':l11\ilinl' ",it h 11](' ]o('al l'1\VirOnlllcnt within whirh 1ltili­
j;c s :Ind (':tl)ll' lC']rvision syst\'Jns 01wrflte. It is ollly bec:tuse such State
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or loca lrrglilntion c1ll'rcntly lloes not wiuely exist that Feuernl supple­
lllrntal regulation is justified.

However, the fral1lework for such State and local regillation is
already in place. CATV systems and electric power and telephone
utilities are subject, in varying degrees, to local or State regulation in
nUlIlerous ways. State and local public service commissions and other
agencies already possess a wealth of experience in regulating intra­
state power and telephone companies, CATV systems arc granteu
fl'anchise permits from the officials in the communities in whicb they
operate. Seveml States have cable television commissions ow hich per­
forlll reguln.tory functions in ndJitioll to those performed by the com­
mllllity franchising authorities.

KevertiJeless. in the absence of l'l:glllation by tllese Stnlr and loc:tl
authorities of CATV pole attachments, the Feeleral ComlJlunications
COll1mission shoulJ fill Ille regulatory vacuum to assure that rates,
terms, and conelitions otherwise free of governmental scrutiny are
assc'sseel on a just anel rensonable basis. 'rhe committee looks to a
replacement of interim FCC jurisclictioll by the States an(llocaJities
conccl'I1ed with the orderly growth of cable television. Since this is
a rclatively novel issue in many States, there will he a time before
mnny assert CATV pole attachment jurisdiction. Most States will
reqllire special lrgislation in order to empower their utility commis­
sions with the relJ"isite authority, Some States may wish to conduct
studies of local needs prior to considering legislative flction. There
is, too, the possibility that some States may not choose to regulate in
this area.

S, IG4i, as reported, establishes a simple notification process
whereby a State may recaptlll'e CATV pole attnchment jurisdiction
by certifying to the Commission that it regulates the rates, terms,
allu concliti6ns for CATV pole attachments. The bill as report€d
makes clenr thflt the Commission shall be foreclosE'u from reglllation
with !'espl'ct to pole attachments in any State which has so certified to
the COlllmission. Heceipt of such a certification from the State shall
be conclusive upon the Commission. The FCC shall defer to any State
1'('g'nlntory program opel'llting Itntll'r color of StatC1law, evetl if clrlmtc
or liliglll'!olllll the Slide l('vcl is in progt'C'ss liS to tIle HntllOrity of tlt(1

:-;1:\1(\ or 11)('111 Lolly 10 ClllTY ont Il CATV pole aUaclllllent l'egulntory
pt'ogl':lIll.lIo\\'c\'(',r, sillce the purpose of the bill as reported is to create
a forulll that is, ill fnct, avaibble to ndjuclieute pole attachment dis­
putes, State preemption of FCC jurisdiction woulu not occur if a
8t atc only hnd authority to regulate in this urell 1>llt Wit" not actllally
implementing that authority. Thus, if a State is regulating, or is pre­
pnred to regulate upon a proper request, the FCC is prrempted.
Litigation challenging the State's authority "'olllcl not affrd that
prcemption unless the reviewing court or other authority hnd imposed
:t stny otStnte l'egulation rending ?utcon.1e of the litig~tion.

S. 1G41 , as reported, unhke the bllJ as mtrocluced, imposes no rute­
srtt in!!: forll1ula l1])on the States. The committee believes that till' Staff'S
slloJlld Jlavc lllaXilllllll1 flexibility to develop a regulatory rrsponse to
pole nt1ac111nent problrms in accordance with perceived Sto.1e or locnl
nrl'ds :1JlcJ!)J'ioritil's. The committee is of the opinion that no FrcJera]
formula could accolllmodntc a Jl the Vf1riol1s locnl Ileeds nnd jlriorities


